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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 16 April 
2009 and 10 April 2009 has been entered. Claims 1-20 are pending. Claims 8 and 15 
have been cancelled by the applicant. An action on the merits follows. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

4. Claims 1, 3, 4, 6, 7, 9, 11, 12, 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lee et al. (US Patent 6,837,827) hereinafter referred to as Lee in 
view of Curtin (US Patent 5,986,200) in view of Lauffer et al. (US Patent 5,215,469) 
hereinafter referred to as Lauffer. 

Regarding claim 1, Lee discloses an audio pacing device (10), comprising: 
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a sensing unit (40) to obtain a parameter of a user in physical exercise; 

a memory (64) to store a plurality of audio signals (col. 9 lines 26-30) having 
predetermined tempo values; and 

a processing unit (60) configured to determine whether intensity of the parameter 
of the user should be increased, decreased or maintained by using the parameter of the 
user from the sensing unit and a predetermined reference value (col. 9 lines 21-26), 
and select an audio signal having a tempo that enables the user to increase, decrease 
or maintain the intensity (col. 9 lines 26-50), the processing unit being configured to 
adjust the tempo of a selected audio signal up to a predetermined percentage of the 
predetermined tempo value (col. 9 lines 51-66). 

Although the examiner considers Lee to disclose a plurality of audio tones and 
music stored on the device, Curtain further teaches that it is known to have an 
interactive music playback device in which the audio signals are stored on a memory 
unit (Abstract). 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to have the audio signal files of Lee 
stored on a memory. Doing so would allow the device to playback the sounds without 
relying on a separate device. 

Although the examiner considers Lee to disclose a the processing unit being 
configured to adjust the tempo of a selected audio signal up to a predetermined 
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percentage of the predetermined tempo value, Lauffer further teaches that it is known to 
have a processing unit (100, 110) configured to adjust the tempo of a selected audio 
signal up to a predetermined percentage of the predetermined tempo value (figs. 3 and 
4; col. 4 line 62 - col. 5 line 34). In the example given, the tempo is increased 150% 
of the original. 

Given the teachings of Lauffer, it would have been obvious to one of ordinary skill 
in the art at the time the invention was made to modify the processor of Lee with the 
tempo control means of Lauffer. Doing so would allow the device to be programmed to 
achieve specific rates of tempo and better guide the user toward a specific pace. 

Regarding claim 3, Lee discloses parameter is a step-speed rate (col. 9 lines 
33-41). 

Regarding claim 4, Lee discloses the tempo comprises a beat (col. 9 lines 54- 
61). Lee doesn't disclose the beat per minute values of such rhythms, but it is inherent 
to any beat/rhythm that it has a beat per minute value. 

Regarding claim 6, Lee discloses the sensing unit is a step-speed measurement 
unit (col. 9 lines 33-41). 

Regarding claim 7, Lee discloses the sensing unit (40) and the processing unit 
(60) are connected in a wired or wireless way (fig. 1; col. 6 line 57 - col. 7 line 12). 



Application/Control Number: 10/598,078 
Art Unit: 3764 



Page 5 



Regarding claim 9, Lee discloses the predetermined reference value includes 
reference values selected by a user or a programmed exercise routine (fig. 12; goal 
information; col. 9 line 51 - col. 10 line 7). 

Regarding claim 11, Lee discloses the predetermined tempo values of the 
plurality of audio signal are determined by the audio pacing device (col. 9 lines 38-60). 
The examiner is broadly interpreting the term "tempo value" to mean an inherent 
property of a beat or rhythm that relates to a general speed at which a sound occurs. 

Regarding claim 12, Lee discloses stored audio signals, but fails to disclose the 
format of the signals. 

However, Curtain teaches using an MPEG-4 format to store audio signals (col. 3 
lines 1-22). 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to incorporate the MPEG-4 file format 
of Curtain with the audio signals of Lee. Doing so would allow the device to hold a large 
number of audio signals in a relatively small amount of memory. 

Regarding claim 20, Lee discloses an audio pacing device, comprising: 
a sensing unit (40) to obtain a parameter that is representative of a status of a 
user in motion; 
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a memory (64) to store a plurality of audio signals having predetermined tempo 
values; and 

a processing unit (60) configured to determine whether the parameter should be 
increased, decreased or maintained by using the parameter from the sensing unit and a 
predetermined reference value, and select an audio signal having a tempo that enables 
the user to increase, decrease or maintain the parameter (col. 9 lines 51-66), the 
processing unit being configured to adjust the tempo of a selected audio signal up to a 
predetermined percentage of the predetermined tempo value (col. 9 lines 51-66). 

Although the examiner considers Lee to disclose a plurality of audio tones and 
music stored on the device, Curtain further teaches that it is known to have an 
interactive music playback device in which the audio signals are stored on a memory 
unit (Abstract). 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to have the audio signal files of Lee 
stored on a memory. Doing so would allow the device to playback the sounds without 
relying on a separate device. 

Although the examiner considers Lee to disclose a the processing unit being 
configured to adjust the tempo of a selected audio signal up to a predetermined 
percentage of the predetermined tempo value, Lauffer further teaches that it is known to 
have a processing unit (100, 110) configured to adjust the tempo of a selected audio 
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signal up to a predetermined percentage of the predetermined tempo value (figs. 3 and 
4; col. 4 line 62 - col. 5 line 34). In the example given, the tempo is increased 150% 
of the original. 

Given the teachings of Lauffer, it would have been obvious to one of ordinary skill 
in the art at the time the invention was made to modify the processor of Lee with the 
tempo control means of Lauffer. Doing so would allow the device to be programmed to 
achieve specific rates of tempo and better guide the user toward a specific pace. 

5. Claims 2, 5, 10, 13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Lee et al. (US Patent 6,837,827) hereinafter referred to as Lee in view of Curtin 
(US Patent 5,986,200) in view of Lauffer et al. (US Patent 5,215,469) hereinafter 
referred to as Lauffer in view of McHugh (US Patent 6,230,047 B1) as taught by 
Richardson et al. (US Patent 6,135,951) hereinafter referred to as Richardson. 

Regarding claim 2, Lee discloses an audio pacing device (10) with a first 
sensing unit (40) and a first parameter (col. 9 lines 38-41) and a switch (fig. 2; #56) to 
alternate between different modes of use (col. 5 lines 29-38). 

Lee in view of Curtin in view of Lauffer doesn't disclose wherein the parameter is 
a pulse rate. 

However, McHugh teaches another audio pacing device (10) with a different 
mode of operation having an alternate sensing unit (20) and a pulse rate parameter 
(Abstract; col. 5 line 61 - col. 6 line 6). 
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Since Richardson teaches that during an exercise event a user would be 
concerned with speed pacing and heart rate (col. 1 lines 8-30), it therefore would have 
been obvious to one of ordinary skill in the art at the time the invention was made to 
include McHugh's sensing unit and parameter as an alternate / second mode in the 
device of Lee. Doing so would allow the user to be aware of their speed pacing as well 
as heart rate during an exercise routine. 

Regarding claim 5, Lee discloses an audio pacing device (10) with a first 
sensing unit (40) and a first parameter (col. 9 lines 38-41) and a switch (fig. 2; #56) to 
alternate between different modes of use (col. 5 lines 29-38). 

Lee in view of Curtin in view of Lauffer doesn't disclose wherein the sensing unit 
is a heart rate monitor. 

However, McHugh teaches another audio pacing device (10) with a different 
mode of operation having an alternate heart rate monitor sensing unit (20) and a pulse 
rate parameter (Abstract; col. 5 line 61 - col. 6 line 6). 

Since Richardson teaches that during an exercise event a user would be 
concerned with speed pacing and heart rate (col. 1 lines 8-30), it therefore would have 
been obvious to one of ordinary skill in the art at the time the invention was made to 
include McHugh's sensing unit and parameter as an alternate / second mode in the 
device of Lee. Doing so would allow the user to be aware of their speed pacing as well 
as heart rate during an exercise routine. 
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Regarding claim 10, Lee fails to disclose the audio signals are categorized 
based on their tempo value. 

However, McHugh teaches the audio signals are categorized based on their 
tempo value (col. 5 lines 1-9). 

Given the teachings of McHugh, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to incorporate the categorization of 
tempo values of McHugh with the invention of Lee in view of Curtain in view of Lauffer. 
Doing so would enable the processor to have more choices of sounds for different types 
of exercise routines and exercise goals. 

Regarding claim 13, Lee discloses an audio pacing device (10) with a first 
sensing unit (40) and a first parameter (col. 9 lines 38-41) and a switch (fig. 2; #56) to 
alternate between different modes of use (col. 5 lines 29-38). 

Lee in view of Curtin doesn't disclose a second sensor as part of the alternate / 
second modes. 

However, McHugh teaches another audio pacing device (10) with a different 
mode of operation having an alternate sensing unit (20) and parameter (col. 5 line 61 - 
col. 6 line 6). 

Since Richardson teaches that during an exercise event a user would be 
concerned with speed pacing and heart rate (col. 1 lines 8-30), it therefore would have 
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been obvious to one of ordinary skill in the art at the time the invention was made to 
include McHugh's sensing unit and parameter as an alternate / second mode in the 
device of Lee. Doing so would allow the user to be aware of their speed pacing as well 
as heart rate during an exercise routine. 



6. Claims 14, 16, 18, and 19 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lee et al. (US Patent 6,837,827) hereinafter referred to as Lee in 
view of Lauffer et al. (US Patent 5,215,469) hereinafter referred to as Lauffer. 

Regarding claim 14, Lee discloses an audio pacing method, comprising the 
steps of: 

receiving a parameter of a user in physical exercise from a sensing unit (40; col. 
9 lines 38-41); 

determining whether intensity of the parameter of the user should be increased, 
decreased or maintained by using the parameter of the user from the sensing unit and a 
predetermined reference value (col. 9 lines 51-66); 

selecting an audio signal having a tempo that enables the user to increase, 
decrease or maintain the intensity (col. 9 lines 25-36 and 60-66), further comprising the 
step of adjusting the tempo of a selected audio signal up to a predetermined percentage 
of the tempo (col. 9 lines 51-66). 
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Although the examiner considers Lee to disclose a the processing unit being 
configured to adjust the tempo of a selected audio signal up to a predetermined 
percentage of the predetermined tempo value, Lauffer further teaches that it is known to 
have a processing unit (100, 110) configured to adjust the tempo of a selected audio 
signal up to a predetermined percentage of the predetermined tempo value (figs. 3 and 
4; col. 4 line 62 - col. 5 line 34). In the example given, the tempo is increased 150% 
of the original. 

Given the teachings of Lauffer, it would have been obvious to one of ordinary skill 
in the art at the time the invention was made to modify the processor of Lee with the 
tempo control means of Lauffer. Doing so would allow the device to be programmed to 
achieve specific rates of tempo and better guide the user toward a specific pace. 

Regarding claim 16, Lee discloses the step of a user selecting the said 
predetermined reference value from a group of reference values or a programmed 
exercise routine (col. 9 lines 21-26). 

Regarding claim 18, Lee discloses the parameter is a step speed rate (col. 9 
lines 33-41). 

Regarding claim 19, Lee discloses the sensing unit (40) a step-speed 
measurement unit (col. 9 lines 33-41). 
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7. Claim 17 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lee et 
al. (US Patent 6,837,827) hereinafter referred to as Lee in view of Lauffer et al. (US 
Patent 5,215,469) hereinafter referred to as Lauffer in view of Curtin (US Patent 
5,986,200). 

Regarding claim 17, Lee discloses stored audio signals, but fails to disclose the 
format of the signals. 

However, Curtain teaches using an MPEG-4 format to store audio signals (col. 3 
lines 1-22). 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to incorporate the MPEG-4 file format 
of Curtain with the audio signals of Lee. Doing so would allow the device to hold a large 
number of audio signals in a relatively small amount of memory. 

Response to Arguments 

8. Applicant's arguments filed 27 March 2009 have been fully considered but they 
are not persuasive. 

9. Applicant's arguments with respect to claims 1-20 have been considered but are 
moot in view of the new ground(s) of rejection. 

1 0. Regarding applicant's argument that Lee fails to disclose the processing unit 
being further configured to adjust the tempo of a selected audio signal up to a 
predetermined percentage of the predetermined tempo value the examiner respectfully 
disagrees. The examiner contends that although Lee is silent as to the specific 
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percentages the audio signal is adjusted to, that when the signal is changed, as 
described in col. 9 line 38 - col. 10 line 7, there would inherently be change in the 
percentage of the tempo with respect to an initial audio cue frequency. The examiner 
further notes that the applicant has claimed a plurality of audio signals having 
predetermined tempos, and then claims wherein the processing unit adjusts the tempo 
of the selected audio signal. The examiner would appreciate clarification if the applicant 
is stating that new signals are selected to "adjust" the initial audio signal, or if a single 
audio signal is selected and adjusted to encourage a certain exercise performance. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Andrew M. Tecco whose telephone number is 571-270- 
3694. The examiner can normally be reached on 5/4/9; 8-5 M-R 1st Fri off, 2nd Fri 8-4. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, LoAn Thanh can be reached on 571-272-4966. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Andrew M Tecco/ 
Examiner, Art Unit 3764 

/Fenn C Mathew/ 

Primary Examiner, Art Unit 3764 
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